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::IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE, NALBARI:: 

PRESENT  : = Smti. K.R. Deka, A.J.S.  

Ref: G.R. Case No.199/13. 

             State                      

              -vs-  

          Azizul Haque …...... Accused person  

u/s-279/304(A) I.P.C.  

EVIDENCE RECORDED ON     :  05.07.16, 06.03.17, 22.05.17, 20.04.18        & 27.08.18. 

ARGUMENTS HEARD ON :  16.11.18. 

JUDGMENT DELIVERED ON :  29.11.18. 

ADVOCATES APPEARED:  

For the State  : Mr. R. Patowary, Ld. A.P.P. 

For the Accused : Mr. T. Das & Smti. A. Chakrabarty, Ld.   

    Advocates. 

 

                            J U D G M E N T 

1.   The prosecution case, in a nut shell, is that an F.I.R. was filed on 

07.02.13, by the informant Nitu Deka in the Doulasal Out Post against the driver 

of Super Bus bearing regd. No.AS 01 BC 2310 alleging inter-alia that on 

06.02.13, at about 10 am, in the morning, informant's elder brother Birendra 

Deka was proceeding from his house towards the Voting Booth for casting his 

vote when a super bus bearing regd. No.AS 01 BC 2310 proceeded from 
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Guwahati towards Barpeta being driven rashly and negligently hit his elder 

brother from the backside and injured him grievously. The injured was taken to 

Mukalmua hospital, but as his injuries were grievous, he was referred to GMCH, 

Guwahati. After being admitted in GMCH, the informant's brother was declared 

death. Hence, the case. 

2.   On receiving the case, the I.C of Doulasal OP entered the same in 

the General Diary vide GDE No.105 dated 07.02.13 and forwarded the same to 

the O.C of Mukalmua PS for registration. Upon receiving the case, Mukalmua PS 

registered Mukalmua P.S. Case No.35/13 u/s-279/304(A) IPC and started 

investigation. On completion of investigation the I.O filed charge-sheet against 

accused Azizul Haque  u/s-279/304(A) IPC. 

3.  In pursuance of the process issued, the accused person appeared 

before the court and on his appearance the copies of the case as per the 

mandate of law u/s-207 Cr.P.C. were furnished to the accused person. Thereupon 

prima facie case was found against the accused person u/s-279/304(A) IPC and 

the particulars of the offences u/s-279/304(A) IPC were read over and explained 

to the accused person and he was asked whether he will plead guilty of the 

offences charged or claimed to be tried. He had pleaded not guilty and claimed 

to be tried.  

4.  During the trial, the prosecution side examined six witnesses 

including the I.O., M.O and M.V.I. The 313 Cr.P.C. statement of the accused 

person was of total denial. The defence side declined to adduce any evidence. 

5.   I have heard the arguments of both the sides.   

                 

                    POINTS FOR DETERMINATION  

           • Whether accused Azizul Haque on 06.02.13, at about 10.00 

am, in the morning, at Guwahati-Barpeta road, at village Hidilattary under 

Mukalmua PS, in a public way, drove a Super Bus bearing regd. No.AS 01 BC 

2310 in a manner so rash as to endanger human life and thereby committed an 

offence punishable u/s-279 IPC ? 
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 •    Whether accused Azizul Haque on 06.02.13, at about 10.00 am, in the 

morning, at Guwahati-Barpeta road, at village Hidilattary under Mukalmua PS, 

drove a Super Bus bearing regd. No.AS 01 BC 2310 in rash and negligent manner 

and  due to negligent driving of accused, informant's elder brother Birendra Deka 

had died and thereby committed an offence punishable u/s-304(A) I.P.C.? 

 

     DISCUSSION, DECISION AND REASONS : 

6.         PW.1 is Nitu Deka, informant. He deposed that about three years 

ago, informant's elder brother Birendra Deka was proceeding to cast his vote in 

the Panchayat election. This witness stated that he was following his elder 

brother at a distance of about 50 meter. At that time, one bus coming from 

Guwahati towards Barpeta being driven in speedily hit his brother from the 

backside and fled from the place. He ran towards his brother along with Arjun 

Medhi and Sailen Deka and brought his brother to Mukalmua hospital. His 

brother was referred to GMCH from Mukalmua hospital. His brother expired in 

GMCH. He collected the vehicle from the police station and filed the FIR on the 

next day. Ext.1 is the FIR and Ext.1(1) is his signature. Ext.2 is the Inquest report 

and Ext.2(1) is his signature. 

7.         In his cross-examination, he deposed that he has forgotten the 

vehicle number. He has filed MACT case. It is not a fact that his brother was 

proceeding in the middle of the road and one cow was also present in the middle 

of the road and when the bus tried to give side to the cow, the bus hit the victim. 

It is not a fact that he has deposed falsely. 

8.         PW.2 is Sailendra Deka. He deposed that he knew the informant, 

but he does not know the accused. About four years ago, one morning, at about 

9.00 am, he was standing on the road. At that time, deceased Birendra Kr. Deka 

was proceeding from his house towards the vote polling centre. One bus being 

driven in speed hit Birendra Deka from the backside and the bus left the place. 

Immediately, he went near the injured. His injuries were grievous, hence the 

injured was shifted to Guwahati. While his treatment was going on, he expired. 

Birendra was proceeding from the Eastern side towards Western side on the 
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south side of the road. Thereafter, Nitu Deka filed the FIR of this case. 

9.         In his cross-examination, he deposed that he was standing on the 

road. It is not a fact that he did not state before police that he was standing on 

the road. He is unable to state at what speed the bus was driving. Birendra Deka 

is his related uncle. It is not a fact that he was not present in the place of 

occurrence and he has falsely deposed for the sake of his uncle.  

10.         PW.3 is Arjun Medhi. He deposed that he knew informant Nitu 

Deka. He does not know the accused person. About 4/5 years ago, one morning, 

at about 9.30-10.00 am, he came to the road to keep a watch over his cows and 

then, he saw that one bus was proceeding in a great speed from Guwahati and 

hit Nila uncle from the backside and after hitting, the bus left the place. His uncle 

was brought to Mukalmua hospital and thereafter to Guwahati. His uncle expired 

in Guwahati. The road was in East-West direction. His uncle was proceeding 

through the Southern side to the Western side. 

11.         In his cross-examination, this witness deposed that on coming 

from his home, he saw that his uncle was lying on the road. He saw that the bus 

left the place. Nila uncle takes title of Deka. He did not see the accident directly. 

It is not a fact that he has falsely deposed as the deceased is his uncle. 

12.         PW.4 is Diganta Deka, MVI. He deposed that on 06.02.13, he was 

attached as MVI of the DTO, Nalbari. On that day, he examined one Tata Heavy 

passenger bus bearing regd. No.AS 01 BC 2310 in connection with Doulasal OP 

GDE No.87 dated 06.02.13. During examination, no damage of the vehicle was 

found. At the time of inspection, the vehicle was mechanically found and in 

running condition. Ext.3 is the MVI report and Ext.3(1) is his signature. 

13.         Defence declined to cross-examine this witness. 

14.         PW.5 is M.O Dr. Dev Prakash Gupta. He deposed that on 06.02.13, 

he was working at GMCH as PG training in the Department of Forensic Medicine. 

On that day, at about 4.10 pm, he did post mortem examination in the body of 

Lt. Birendra Deka, 65 years, male, s/o- Lt. Ramcharan Deka of village Hidilattary 

under Mukalmua PS, Dist. Nalbari. The body was identified by HG Prabin Baishya 

and Sri Nitu Deka in connection with Bhangagarh PS GDE No.163 dated 06.02.13 
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and on examination, he found the following- A male dead body of average built 

and swarthy complexion found wearing gray colour shirt with white gamucha, 

mount and eyes are closed. Anus, penis and scrotum are healthy. Rigor mortis is 

present upper limbs only and body is warm. Injuries- (I) abrasion of size 3 cm x 

1 cm present over dorsum of hand; (ii) abrasion of size 2 cm x 1 cm present over 

base of left index finger; (iii) abrasion of size 4 cm x 2 cm is present over 

posterior aspect of left elbow joint; (iv) multiple abrasions of size varying from 2 

cm x 1.5 cm to 0.5 cm x 0.2 cm are present over right knee joint, mid leg and 

over right medial malleolus; (v) close fracture of the left femus is present. Scalp- 

On dissection contusion of size 8 cm x 6 cm is present over the right frontal 

region. Skull- fissured fracture of length 7 cm is present on right temporal bone. 

Fracture of base of skull involving middle cranial fossa. Membrane- diffused sub 

dural hemorrhage is present over both the cerebral hemispheres. Lacerated 

injuries found at places. Ribs- on dissection, fracture of 2nd to 6th ribs present 

on left side of the chest in mid clavicular line. In his opinion- death was due to 

coma as a result of injuries sustained over head as described. All the injuries 

were ante mortem and caused by blunt force impact. Time- approximately 2-6 

hours. Ext.3 is the PM report and Ext.3(1) is his signature. He  has also seen the 

inquest report. Ext.2 is the Inquest report and Ext.2(2) and Ext.2(3) are his 

signatures.  

15.         Defence declined to cross-examine this witness 

16.         PW.6 is I.O Arup Pathak. He deposed that on 30.10.14, he was 

working as I.C at Doulasal Out Post under Mukalmua PS. On that day, the O.C of 

Mukalmua PS handed voer him the Case diary of Mukalmua PS Case No.35/13 

u/s-279/304(A) IPC. On perusing the Case diary, he found that the previous I.O 

Sirajul Haque already visited the place of occurrence, drew the sketch map, 

recorded the statements of the witnesses, seized the vehicle and gave zimma of 

the same to its owner and conducted MVI. It is found that the Inquest report, 

post mortem report were yet to be collected. Accordingly, he collected the GD 

extract copy. He also collected the Inquest report and PM report on 25.04.15 

from GMCH, Guwahati. Upon completion of investigating, he filed charge-sheet 

against accused Azizul Haque @ Salim Ali u/s-279/304(A) IPC. Ext.5 is the 

charge-sheet and Ext.5(1) is his signature. 
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17.         Defence declined to cross-examine this witness. 

20.         These are the materials on record.  

21.         Upon perusing the evidence of the informant PW.1, it is seen that 

the informant stated before the court that on the fateful day on which the 

accident occurred, the deceased who was his elder brother was going to cast his 

vote in the Panchayat election from his house. He stated that he was following 

the deceased on foot. At that time, one bus vehicle proceeding from Guwahati 

towards Barpeta came in speed and after crossing him, hit his brother from the 

backside and fled from the scene. Thereafter, he along with PW.3 Arjun Medhi 

and PW.2 Sailendra Deka ran to his brother's help and immediately they shifted 

him to Mukalmua PHC. But, on perusing the 161 CrPC statement of  PW.1 

informant, it is found that this witness has omitted to state before the I.O of this 

case that on the day of the occurrence, he was following his brother on foot to 

the vote Kendra and one bus came in rash and after crossing him hit his brother. 

An omission may amount to contradiction if the matter omitted was one which 

the witness would have been expected to mention and the I.O to take note in the 

ordinary course.  But, in this case, it is seen that informant who claimed to be an 

eye witness of this incident and following the deceased at a distance of 50 meter 

failed to state such material fact before the I.O of this case due to which doubt 

naturally arises in the mind whether this witness is an eye witness. I find that 

this witness has omitted to state such material fact before the I.O and such 

omission amount to contradiction and this witness cannot be believed to be an 

eye witness of the incident. In the summary, the evidence of this witness is 

discarded as non believable. Coming to the evidence of next witness PW.2 

Sailendra Kr. Deka. It is found that this witness also stated that on the day of the 

occurrence, he was standing on the road side. At that time, the deceased 

Birendra Kr. Deka came out of his house and was proceeding towards the 

Panchayat Vote Kendra on the road and at that time a bus coming from Guwahati 

speedily hit Birendra Kr. Deka from the backside. This witness claimed that he 

immediately rushed towards the victim for his help. As the victim was seriously 

injured, he was immediately shifted to GMCH where he expired. Like PW.1, this 

witness has also failed to state before the I.O that he was standing on the 

roadside and had witnessed that a bus proceeding from Guwahati rashly or 



G.R. Case No.199/13 

 

Page No.7 

speedily and hit the victim and after hitting, the bus fled from the place. It is 

expected of this witness to state these material facts before the I.O, but upon 

perusing the 161 CrPC statement of this witness also, it is found that he has not 

stated before the I.O such materials facts. Hence, I find that these omissions 

amount to contradiction and this witness also could not be believed to be eye 

witness of this case. Now, coming to the evidence of PW.3 Arjun Medhi. It is also 

found that this witness has stated that at the relevant time of the occurrence, he 

came out of the road to keep a watch over his cows. Then, he saw that a bus 

was proceeding from Guwahati towards Barpeta being driven rashly and hit the 

deceased and after hitting, the bus fled from the place. Thereafter, the victim 

who was injured was taken to medical and then to Guwahati. In the same tune 

of PW.1 of PW.2, this witness also failed to state before the I.O in his 161 CrPC 

statement that he was an eye witness of this incident, he saw a bus being driven 

rashly and hit the deceased from the backside. Had such omission been trivial 

one, matters would have been different, hence, I find that this omission is vital 

omission and that this witness has failed to state before the I.O such materials 

facts. Therefore, this goes to the root of the prosecution case and court is bound 

to consider such omission as contradiction and placed a faith on the evidences of 

these witnesses. PW.4 MVI is a formal witness. This witness did not find any 

damage in the body of the bus when it was examined by him. PW.5 is also a 

formal witness. PW.5 has proved the PM report of the deceased Birendra Kr. 

Deka. As the fact of death has not been disputed by the defence side, hence, 

court did not go in the detail of the evidence of PW.5. PW.6, the I.O is also a 

formal witness.   

22.   The prosecution case has to stand on its own legs. The 

prosecution side in a case of rash and negligent driving should be able to find 

out the fault on the part of the driver of the vehicle which caused the accident. 

In the instant case, none of the witness deposed that accused Azizul Haque was 

driving the vehicle during the accident rashly and negligently. The elements of 

the testimony of the witnesses is not clear and cogent whether the super bus 

bearing registration No. AS 01 BC 2310 was driven in rash and negligent manner 

by the accused as a consequences of which the accident occurred.  

23.  In the instant case the prosecution has not been able to place 
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before the court creditable and convincing evidence to show the involvement of 

the accused in the commission of the offences charged with to justify a 

conviction. 

24.  The court cannot form an opinion on mere conjectural hypothesis 

and fix liability on the accused without the offences being proved beyond all 

reasonable doubt. 

25.  In the backdrop of the entire evidence on record and taking into 

account the facts and circumstances of the case, the accused Azizul Haque is 

acquitted of the offences u/s-279/304(A) I.P.C. and he is set at liberty forthwith. 

26.  Bail bonds will stand cancelled after six months. 

27.  Judgment is written in separate sheets and delivered in open 

court. 

   Given under my hand and seal of this court on this the 29th day of 

November, 2018 

 

                                                         (Smti. K.R. Deka) 

                                                      Chief Judicial Magistrate, Nalbari.  

 

 

 Dictated and corrected by me 

   

 

           (Smti. K. R. Deka) 

Chief Judicial Magistrate, Nalbari.  
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A P P E N D I X 

 

Witnesses for the prosecution 

PW-1    Nitu Deka, informant. 

PW-2    Sailendra Deka. 

PW-3    Arujun Medhi. 

PW-4   Diganta Deka, MVI. 

PW-5    Dr. Ved Prakash Gupta, MO. 

PW-6    I.O Arup Pathak. 

 

. 

Witnesses for the defence 

None 

 

Prosecution Exhibits 

Ext.1  FIR. 

Ext 1(1) Signature of informant Nitu Deka. 

Ext.2  Inquest report. 

Ext 2(1) Signature of informant Nitu Deka. 

Ext 2(2 & 3) Signature of Dr. Ved  Prakash Gupta. 
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Ext.3  PM report. 

Ext.3(1)  Signature of Dr. Ved  Prakash Gupta. 

Ext.4  MVI report. 

Ext 4(1) Signature of MVI Diganta Deka. 

Ext.5  Charge-sheet. 

Ext 5(1) Signature of I.O Arup Pathak.  

 

 

Defence Exhibits 

None 

 

 

        (Smti. K.R. Deka) 

                                                   Chief Judicial Magistrate, Nalbari 


